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FEATURE
THE PUBLIC TRUST
DOCTRINE: DOES IT
PROVIDE THE PUBLIC WITH
ACCESS TO THE BEACHES OF
LAKE MICHIGAN IN ILLINOIS?
by HENRY ROSE*

Beaches today are where we turn our backs not just on the world at large but also
on our inland selves. They are a sanctuary, groomed to remove all distractions,
sometimes including the other creatures that once made them their home.
Beaches are thought of as a place where time stands still, devoid of a troubling
past but also of an ever pressing future.1
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T

he ancient public trust doctrine, which experienced significant expansion
in a celebrated Illinois case involving Lake Michigan,2 guarantees the
public the right to use navigable or tidal bodies of water for commerce, fishing
and navigation. 3 In the last 75 years, some states have included recreational
uses within the scope of the public trust doctrine.4
Lake Michigan borders the State of Illinois. The Lake Michigan shoreline in
Illinois includes extensive beaches. Some of these beaches are open to the public, while others are privately owned and not open to the public.
The purpose of this article is to examine whether Illinois courts should recognize that members of the public have a right, under the public trust doctrine,
to use all of the beaches of Lake Michigan for recreational purposes, including
walking along the shoreline.
HISTORY

OF THE

PUBLIC TRUST DOCTRINE

The public trust doctrine has its origins in Roman jurisprudence which asserted: “Now the things which are, by natural law, common to all are these: the
air, running water, the sea, and therefore the seashores. Thus, no one is barred
access to the seashore . . .”5 The English common law adopted the public trust
doctrine and concluded that tidal seas and tidal land, below the high-water mark,
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are owned by the crown as sovereign but may be used by the public for commerce,
fishing and navigation.6 The United States Supreme Court adopted these English
common law principles in Shively v. Bowlby.7
In Illinois Central Railroad Company v. Illinois,8 the public trust doctrine was
applied to a portion of Lake Michigan bordering Chicago, Illinois. This decision by the United States Supreme Court has been described as ‘The Lodestar
in American Public Trust Law.’9 In Illinois Central, the court extended the
public trust doctrine to the non-tidal Great Lakes, including Lake Michigan,
because they are navigable waters that accommodate commerce.10 The court in
Illinois Central held that the State of Illinois owned the lakebed under Lake
Michigan in trust for the people of the state11 and that the state legislature’s
grant of a portion of this lakebed to the Illinois Central Railroad Company
was inoperative as a violation of the public trust.12
The public trust doctrine applies not only to navigable and tidal bodies of
water and the land beneath them but also to the land at the shore.13 For navigable lakes, like the Great Lakes, the boundary of public trust lands extends on
the shore to the high water mark.14
Each state entered the Union on equal footing with the original thirteen states
with regard to public trust rights in tidal waters and the land beneath them.15
After entry into the Union, each state has the authority to define the limits of
the lands held in public trust and to recognize private rights in such lands as it
sees fit.16 As a result, the public trust doctrine has developed differently in each
state.17
One of the issues that developed differently among the states is whether the
public trust doctrine should be expanded from the traditional protected uses of
commerce, fishing and navigation to include recreational uses of the applicable
bodies of water and shore. For example, courts in California18 and New
Jersey19 have found that the public trust doctrine protects recreational uses. On
the other hand, courts in Maine20 and Massachusetts 21 have found that the
public trust doctrine does not include recreational uses. The Michigan Supreme Court held that the public has the right to walk on the shore of the
Great Lakes below the high water mark,22 but Ohio courts have held that the
public has no right to walk landward of the water’s edge on the shores of Lake
Erie in Ohio.23
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ILLINOIS

AND

LAKE MICHIGAN

Lake Michigan has 63 miles of shoreline in Illinois,24 of which 34 miles is
beach.25 There are nearly six million residents of Illinois who live in the two
Illinois counties that adjoin Lake Michigan.26 Lake Michigan is the largest
recreational resource available to Illinois residents.27
Some of the Lake Michigan beaches in Illinois are open to the public.28 Other
beaches are open to persons who pay a fee for their use during the summer
beach season.29 Some beaches are private and not open to the public at all.30
Due to the limited amount of beach on the Lake Michigan shoreline in Illinois
and the large population of Illinois residents who live in close proximity of
Lake Michigan, public access to Lake Michigan beaches is an important public
policy issue. The public trust doctrine bears on this issue.
THE PUBLIC TRUST DOCTRINE

AND

RECREATIONAL USES

The traditional scope of the public trust doctrine allowed the public to access
the sea for commercial, fishing, and navigation purposes.31
In the twentieth century, several states expanded the uses protected by the
public trust doctrine to include recreational uses, such as bathing, hunting,
skating, and swimming.32 The rationale for allowing recreational uses to be
protected by the public trust doctrine was articulated well by the New Jersey
Supreme Court:
We have no difficulty in finding that, in the latter half of the twentieth century,
the public rights in tidal lands are not limited to the ancient prerogatives of
navigation and fishing, but extend as well to recreational uses, including bathing, swimming and other shore activities. The public trust doctrine, like all
common law principles, should not be considered fixed or static, but should be
molded and extended to meet changing conditions and needs of the public it was
created to benefit.33

No court has expressly held that recreational uses are protected by the public
trust doctrine in Illinois. However, the Illinois Supreme Court approvingly
cited the New Jersey Supreme Court’s flexible approach to expanding the protections of the public trust doctrine to include recreational uses in light of
changing conditions and public needs when the court expanded the protec-
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tions of the public trust doctrine in Illinois to include conservation and protection of natural resources, like Lake Michigan.34
Since the Illinois Supreme Court has endorsed the New Jersey Supreme
Court’s approach to expanding the protections of the public trust doctrine to
include recreational uses, it is likely that Illinois courts would also decide that
common recreational uses of Lake Michigan beaches should be protected by
the public trust doctrine. Such a decision would go a long way toward fulfilling Lake Michigan’s potential as a recreational resource for the millions of
Illinois residents who live within close proximity of it.
Illinois courts have yet to address whether members of the public have a right
to walk along the shore of Lake Michigan on privately owned beaches. The
Supreme Court of Michigan has held that members of the public do have a
right, under the public trust doctrine, to walk on privately owned land along
the shoreline of the four Great Lakes that border Michigan.35 Conversely, the
Supreme Court of Ohio recently affirmed a decision of an Ohio Appellate
Court that holds that members of the public do not have a right to walk on
the shore of Lake Erie on land that is privately owned.36
The Illinois Supreme Court has recognized that private owners of land abutting Lake Michigan own the land up to the water’s edge.37 However, the Illinois Supreme Court has also endorsed the view that the protection of the
public trust doctrine extends on the shore up to the high water mark.38 Thus,
when the State of Illinois first conveyed lands bordering Lake Michigan to
private owners, the lands were subject to the public trust doctrine up to the
high water mark even though the private ownership extended to the water’s
edge. As a result, privately owned land between the water’s edge and the high
water mark would be subject to public trust uses. This is precisely the set of
legal principles that the Supreme Court of Michigan relied on to hold that
members of the public have a right, under the public trust doctrine, to walk on
privately owned lands on its shores bordering the Great Lakes.39
Since the Illinois Supreme Court has also endorsed an expansive and flexible
view of the public trust doctrine that “extend as well to recreational uses, including bathing, swimming and other shore activities,”40 it is likely that Illinois
courts would include walking by members of the public among the activities
that the public trust doctrine would allow on privately-owned beachfront land
bordering Lake Michigan.41
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ACCESS EASEMENTS

If under the public trust doctrine, the public is recognized to have the right to
access all of the Illinois beaches of Lake Michigan below the high water mark
for commercial, environmental, fishing, navigation and recreational purposes,
a question arises as to whether the public should be allowed to use adjacent
privately-owned land to facilitate the exercise of these public trust rights. Specifically, should the public be allowed to cross privately owned land to reach
the portion of the beaches that is below the high water mark if there is no
public access to these beaches that is readily available?
The New Jersey Supreme Court held that the public trust doctrine may impose an easement for the benefit of the public over privately owned beaches
that are landward of the high water mark.42 The court recognized that the
public’s right to access the beach below the high water mark may, in some
situations, be meaningless if members of the public cannot cross privately
owned land to reach the beach.43 In order to facilitate the exercise of recreational rights of the public, under the public trust doctrine, the court held that
the public must be assured a “feasible access route” to the beach below the high
water mark.44 Thus, in New Jersey, members of the public have a right to cross
privately owned land if it provides the only “feasible access route” to reach the
beach below the high water mark.45 The court confirmed that the public does
not have “an unrestricted right to cross at will over any and all property bordering on the common property. The public interest is satisfied so long as
there is reasonable access to the sea.”46
As in New Jersey, if the public’s access to the beaches of Lake Michigan in
Illinois can only be reasonably accommodated by allowing members of the
public to cross adjacent privately owned lands to reach the beaches, then the
Illinois courts should interpret the public trust doctrine to include access easements over these lands. Without such access easements, the public’s right to
use publicly inaccessible beaches would be rendered meaningless.
BEACH ACCESS FEES

Several municipalities that border Lake Michigan in Illinois charge members of
the public fees to access their beaches during the summer season.47 Northwest-
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ern University, located in Evanston, Illinois, also charges members of the public fees to access its North Beach during the summer season.48 This raises the
question of whether or not Lake Michigan beach access fees are consistent with
the public trust doctrine.
In general, beach access fees do not violate the public trust doctrine as long as
they are reasonable.49 The Illinois Supreme Court has held that the Chicago
Park District can charge boat mooring fees in its harbors without violating the
public trust doctrine.50 Thus, reasonable fees may be charged to members of
the public to access beaches and harbors because their owners incur necessary
expenses to maintain them and ensure their safe use by the public.
Municipalities and private owners of Lake Michigan beaches who charge beach
access fees should recognize that some members of the public cannot afford to
pay the charged fees due to their limited financial circumstances. Despite their
indigency, these persons are members of the public who have public trust
rights to access Lake Michigan beaches. Municipalities and private owners of
beaches like Northwestern University should follow the lead of the City of
Evanston, Illinois and develop processes for waiving beach access fees for indigent persons.51 If municipalities or private owners do not waive beach access
fees for indigent persons, they run afoul of the United States Supreme Court’s
direction in Illinois Central that public trust rights must be “freed from the
obstruction or interference of private parties.”52 By allowing beach access fees
to be waived for indigent Illinois residents, the benefits of the public trust
doctrine will be equally available to all persons in Illinois.
CONCLUSION

The public trust doctrine has deep roots in Illinois. Illinois courts should interpret the public trust doctrine expansively and flexibly to ensure that it fully
meets the needs of its beneficiaries, the residents of Illinois. In particular, Lake
Michigan’s beaches in Illinois should be accessible to all residents of the state
so that they can all experience the wonderful recreational benefits that Lake
Michigan and its beaches offer to the public.
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